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SUSAN DEMURI A and
M CHAEL DEMURI A
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ALBERT F. HAWKES and
JUDI TH A. MARSHALL

RULI NG ON DEFENDANTS MOTI ONS FOR SUMMARY JUDGVENT

The plaintiffs, Mchael and Susan DeMuria (“the
DeMurias”) bring this 8 1983 action agai nst the defendants
Al bert Hawkes (“Hawkes”) and Judith Marshall (“Marshall”).
Hawkes is a corporal in the Clinton, Connecticut police
departnment. Marshall is a private citizen and a resident of
Clinton. The DeMurias claimthat Hawkes and Marshall acted
jointly to violate their Fourteenth Amendnent rights to equal
protection and intentionally caused themto suffer enotional
di stress.

Presently before the court are the sumary judgnent
noti ons of Hawkes and Marshall.! For the follow ng reasons,

the motions [doc. # 49 and doc. # 52] are GRANTED. ?

'Previously, this court dism ssed the DeMuri as’ due
process and equal protections clains. On appeal, the Second
Circuit held that the court erred in dism ssing the equal
protection claimfor failing to satisfy the requirenents for a
cl ass of one action. The Second Circuit affirned the court’s
di sm ssal of the DeMurias’ due process claim

The DeMurias’ claimthat the notions should be denied as
untimely because they have not had time to conduct discovery,



EACTS

The DeMurias and the Marshalls were nei ghboring
| andowners in Clinton, Connecticut. In April 1998, Marshal
and her husband sued the DeMurias and a condom nium conplex in
Connecticut state court. The suit involved a dispute over
surface water run off fromthe DeMurias’ property onto the
Marshal | s’ property. The Marshalls prevailed in that action
and were awarded damages.

In this action, the DeMurias allege that at the time the
state court action commenced, Marshall began a year-1|ong
canpai gn to harass them and that Hawkes ai ded and abetted her
unl awful acts by failing and refusing to protect them and by
protecting Marshall. However, of all the acts of harassnent,
only one was undi sputedly perpetrated by Marshall. That act,
whi ch occurred in January 1999, involved a tel ephone call to
an excavating conpany. The caller said she was a nenber of
the DeMuria fam |y, and placed an order to have the DeMuri as’
entire back yard excavated. M chael DeMuria (“DeMuria”)
reported this incident to Hawkes. Hawkes investigated the

i ncident, and based on the excavating conpany’s Caller 1D

is specious. According to the parties’ Rule 26(f) report, the
di scovery deadline was October 1, 2001. The DeMurias never
nmoved for an extension of that deadline. Accordingly, these
nmotions are tinely.



i nformati on, determ ned that Marshall had made the call.

Hawkes then applied for an arrest warrant for Marshall on
March 9, 1999. |In his affidavit in support of the warrant,
Hawkes stated that DeMuria reported to the Clinton police that
hi s nei ghbor, Robert Marshall, was trying to blame DeMiuria for
property damage caused by surface water run off fromthe
DeMuria property and that the DeMurias have had nunerous
incidents of harassment and crim nal m schief done to them or
their property since the dispute began. He provided details
of sonme of the acts of harassnent reported by DeMiri a,
including the one directing the excavating conpany to dig up
the DeMuria s back yard. He detailed the steps he took to
det ermi ne who had nade the call to the excavating conpany and
determ ned that there was probable cause to believe that
Mar shal | was the perpetrator.

On March 22, 1999, the prosecuting attorney to whomthe
matter was assigned for review, returned the warrant to Hawkes
with a note stating that he needed to “establish a connection
between [Marshall] and [DeMurial]. As of now insufficient
evid. to prosecute.” Hawkes did not understand what
addi tional information was needed and took no further action.

On July 23, 1999, after he received a letter fromthe

DeMurias’ attorney, the prosecuting attorney sent a meno to



Hawkes stating “[t]his warrant application was returned on
3/22/99 for further work. It does not appear anything was
done. . . . [The letter fromthe DeMurias’ attorney] contains
information that had it been in your affidavit |I would have
signed the warrant. He indicated Judy Marshall is a party to
a lawsuit with the conplainant and that she is married to
Robert Marshall. Contact DeMuria and contact his | awer for
that information and submt a revised affidavit.”

On August 11, 1999, Hawkes submitted a revised warrant
application that was approved by the prosecuting attorney and
an arrest warrant for Marshall was issued. Marshall was
charged with one count of harassnment. Marshall was arrested
on August 24, 1999, applied for accelerated rehabilitation and
was pl aced on probation.

DeMuri a made nunerous ot her conplaints of harassnment to
the Clinton police departnent before the January 1999,

i ncident involving the excavating conmpany. For instance, in
April 1998, DeMuria reported an incident involving firearnms to
O ficer Joseph Flynn (“Flynn”). According to the incident
report, DeMiuria told Flynn that M. Marshall told himthat he
had guns and “may” use themto take shots at DeMuria. Flynn
said that he encouraged DeMuria “to nmake a conplaint but [he]

refused. He stated he wanted it noted.” Flynn's report also



states that Flynn told DeMuria he would contact M. Marshall,
but “DeMuria requested I not contact him He wants incident
noted only. Very insistent on this only and not taking police
action.”

On April 17, 1998, DeMuria made a trespassing conpl aint
agai nst James Scofield. O ficer Flynn investigated this
conpl aint and according to his incident report, DeMiria
reported that Scofield trespassed and took pictures of a catch
basin DeMuria had recently constructed on his property. No
arrest was nade

On Septenber 11, 1998, DeMuria called the Clinton police
to report that a woman who said she was a nenmber of the
DeMuria’ s famly called the Connecticut Water Conpany and
requested their water be shut off. Hawkes answered DeMuria’s
call and investigated the incident. According to Hawkes’s
i ncident report “DeMuria was upset. He believed that one of
hi s nei ghbors had something to do with calling the water
conpany. DeMuria has an ongoi ng di sagreenent with nost of his
nei ghbors. He said that he had phoned the water conpany and .

they would ook into the problemand see if there was a
m x up of addresses on College St.” This incident was the
first tinme Hawkes had contact with the DeMurias. The

DeMuria’' s water was not shut off. Hawkes di d not make an



arrest.

On October 6, 1998, DeMuria called the Clinton police and
reported that an unknown male was yelling and swearing in the
nei ghborhood. Officer Thomas Lucas investigated and filed a
report stating “[c]hecked area, all quiet. Negative contact.”

On Septenber 30, 1998, DeMuria called the Clinton police
to report that he had received a letter in the nmail that he
deened to be harassnent. The letter stated “[t] he other day
was great. Let’s get together and do it again. Call ne.

Love, Nan.”

Officer John Brymer investigated the incident. According to
his report, “DeMuria believes it is one of his neighbors, but
does not have any evidence to that fact. He does have an on-
going dispute with themregarding a zoning issue, but as
stated, there is no evidence that the letter comes from either
the Toppings or the Marshalls.”

Officer Todd Carlson of the Clinton police investigated a
conplaint fromDeMiria on October 18, 1998. DeMuria said that
he had returned hone from vacation and found that a small pine
tree he had planted behind his mail box had been stol en.
According to Oficer Carlson’ s conmprehensive report,

DeMuria stated that for several nmonths . . . he has
not been getting along with some of his neighbors. He
states this is due to a flooding problemon the street
which they claimis due to excavating work DeMuria had
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done in his back yard this past summer. DeMuiria stated

t hat the nei ghbors who are siding against himare Bob and
Judy Marshall, . . . Mke and Patricia lIvarone, . . . and
LI oyd Topping, [and that ] the Marshalls have since noved
fromthe area due to all of the bad bl ood between them
DeMuria stated that the tree in question used to bel ong
to the Marshalls and when the new nei ghbors noved in they
asked DeMuria if he wanted it. . . . DeMiuria stated that
t here have been several petty acts of retribution

per petrated agai nst himand he believes the Marshalls are
in some way responsible.

[While | was talking with DeMuria] Patricia |avarone
wal ked across the street to speak with us. . . . [she]
wanted to make sure she was not being accused of
anything. . . . She becane very upset and told DeMuiria
that he and his wife were responsible for all of the
aninosity in the neighborhood. . . . A few nonents | ater
| spoke to Joseph Fam glietti [who] appeared to be a
neutral party in this ongoing problem Famglietti
convinced DeMuria that making a conplaint with the police
woul d do nmuch nore harm than good. He stated that many
neutral people in the neighborhood felt DeMiria was
t hunbi ng his nose at the Marshalls by planting the tree
right in front of his house in the first place. DeMiria
agreed that it was not a wi se diplomatic choice to do
that. . . . [Later] | spoke with LlIoyd Topping at his
residence. | informed himof the situation and asked him
if he or his wife witnessed anything suspicious over the
weekend. He said that they did not and we di scussed the
Situation at hand. Topping stated that DeMuria is no
angel and has comm tted several petty, annoying acts of
retribution, hinself, against everyone else. Topping
stated that it has reached a point where he and his wfe
prefer not to have anything to do with DeMiri a.

DeMuria did not wish to make a formal conplaint. He did
request that | at |east speak to the Marshalls because he
wanted all of this hatred to end. . . . | responded to

the Marshall residence. There was no one hone. :
| subsequently [l earned] that the Marshalls were away on
vacati on and had been gone all weekend therefore, could
not have been responsible for the tree theft. . . .

On 10/21/98, | received a call from M ke DeMuiri a.

He i nquired about what happened after | left. | inforned
hi m of ny conversation with Topping. | also informed him
that the Marshalls were away all weekend.



On Decenber 15, 1998, DeMuria reported for the first tinme
to O ficer Hawkes that he had been receiving harassing
t el ephone calls since Novenber 24, 1998. Hawkes filed an
incident report stating that DeMuria told himthat “[t]he
calls cone at all times of the day and night. The calls are
very threatening. The caller said ‘You will get yours,’ or
there is just breathing on the other end. There have been
numer ous ot her incidents that have taken place at the DeMiria
residence fromproperty damage to having the water conpany
turning off their water on a weekend and Bartlett tree service
conpany arriving to cut down trees on his property. DeMiria
is concerned that the welfare of his famly is at stake.
DeMuria will be nmaking contact with the phone conpany in the
norning to have a trace placed on his line. Case under
i nvestigation. AT&T required a police report. Case closed.”

The DeMurias had a tracing device placed on their
t el ephone and the calls stopped. The nonitoring device was
di sconti nued two weeks |later and the calls resumed. The
DeMuri as then contacted Hawkes and asked himto have the
device re-installed. Hawkes told themthe tel ephone conpany
was unwilling to do so.

On January 13, 1999, DeMuria called Hawkes to report that

he just |learned that in October, 1998, soneone had called his



wast e renmpval service to have his trash pickup stopped.
According to a supplenentary report filed by Hawkes, “[f]or
sone unknown reason the service was not stopped. . . . The
conpany notified M. DeMiuria on 01-13-99, that there was an
oversi ght by the conpany on not getting the trash renoval
stop[ped]. . . . Mchael DeMuria just wanted it noted. . . .7

I n Novenber, 1998, Hawkes told the DeMurias that if they
had any further conplaints they should call and ask for him so
that only one officer would handle their problens. Hawkes
al so placed a note in the Clinton police internal journal
stating “[a] number of PSR s have been taken out for M chael
DeMuria, 6 College St. As we know, there is an on going
di spute with his neighbors. |If there is [sic] any new
conplaints from DeMuria, please put a copy in nmy box. Thanks,
@Qunny.”

After the DeMurias | earned that Hawkes had not applied
for an arrest warrant for Marshall, they filed a conpl aint
agai nst Hawkes with the Clinton police departnment and an
internal investigation was conducted. |In connection with that
i nvestigation, Hawkes was directed to submt a report
detailing his investigation of the DeMuria’ s conplaints and to
“detail any professional or social contact [he] may have had

with Robert or Judy Marshall during these investigations.”



Hawkes was al so asked to explain the tinme delay between his
|ast followup with Marshall and the date he submtted his
initial warrant affidavit.

In response, Hawkes provided the foll ow ng expl anati on
regarding his affidavit for the arrest warrant: “Sonetine in
the nonth of May or early June, | received a call from Barbara
Hof fman from the prosecutor [sic] office. She said she had
received a phone call from DeMuria asking why the warrant was
denied. | explained to her what | had put in the warrant and
| thought the warrant should have been approved the first
time. She said she would |ook into it and have sonmeone get
back to nme.” Hawkes also said that he submtted a revised
war rant application after he received a meno fromthe
prosecuting attorney telling himthat the affidavit shoul d
state that Judy Marshall was nmarried to Robert Marshall and
t hat Robert Marshall had a civil |lawsuit against the DeMuiri as
for property damage caused by water run off fromthe DeMuria’ s
property, and directing himto put that information in a
second affidavit. Wth regard to the request for details of
“any professional or social contact [he] had with the
Marshal | s during the investigation,” Hawkes stated “l have
[sic] no social contact with the Marshalls during these

investigations. On the professional side, | did not talk to

10



Judy Marshall after she informed me that her attorney told her
not to talk to ne.” As far as the delay in submtting the
warrant affidavit, Hawkes stated “lI was out sick a few days,
training for recitification [sic] and the normal work | oad you
get on the 4-12 shift. M normal tine on shift didn't allow
me to give it a lot of tinme.”

The internal investigation determ ned that Hawkes fail ed
to formally docunment conplaints he received fromthe DeMuiri as
and to conply with the prosecuting attorney’ s instructions
regardi ng the re-subm ssion of the warrant application for
Marshal | . Hawkes was charged with violating two provisions of
t he Departnment Adm nistrative and Operations Mnual .

STANDARD

Sunmmary judgnment of a claimor defense will be granted
when the noving party denonstrates that there are no genuine
issues as to any material fact and that the noving party is
entitled to judgnent as a matter of law. Fed. R Civ. P.

56(a) and (b); Celotex Corp. v. Catrett, 477 U.S. 317, 331

(1986); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 251-52

(1986); Rattner v. Netburn, 930 F.2d 204, 209 (2d Cir. 1991).

Speci fically, summary judgment on a claimshall be granted "if
t he pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits . . . show
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that there is no issue as to any material fact, and the noving
party is entitled to a judgnent as a matter of law." Fed. R
Civ. P. 56(c). The party nmoving for sunmary judgnent bears

t he burden of establishing the nonexistence of any genui ne
issue of material fact. |If there is any evidence in the
record based upon any source fromwhich a reasonable inference
in the nonnmoving party's favor may be drawn, the noving party

cannot obtain summary judgnment. See Celotex, 477 U.S. at 331.

"[T] he nere existence of some alleged factual dispute between
the parties will not defeat an otherw se properly supported
notion for summary judgnent; the requirenent is that there be
no genui ne issue of material fact." Anderson, 477 U S. at
247-48. \Whether a fact is material depends on the substantive
| aw of the claimand "[o]nly disputes over facts that m ght
af fect the outcome of the suit under the governing |aw will
properly preclude the entry of sunmary judgnment." [d. at 248.
Once a party noving for summary judgnent has nmade a
properly supported showing as to the absence of any genui ne
issue as to all material facts, to defeat summary judgnment the
nonnovi ng party must cone forward with evidence such as
affidavits, deposition testinmony, answers to interrogatories
and adm ssions on file, that show there is a genuine factual

i ssue for trial. See, e.qg.. Amesty Am v. Town of West
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Hartford, 288 F.3d 467, 470 (2d Cir. 2002); Goenaga v. March

of Dines Birth Defects Found., 51 F.3d 14, 18 (2d Cir. 1995).

A di sputed issue is not created by a nere allegation in

t he pl eadi ngs, see Applegate v. Top Assoc.., Inc., 425 F.2d 92,

96 (2d Cir. 1970), or by surm se or conjecture, see Quinn v.

Syracuse Model Nei ghborhood Corp., 613 F.2d 438, 445 (2d Cir.

1980). Conclusory allegations also do not create a genui ne

factual issue. See Del aware & Hudson Ry Co. v. Conrail, 902

F.2d 174, 178 (2d Cir. 1990). \Where affidavits are submtted
on summary judgment they “shall be nade on personal know edge,
shall set forth such facts as would be adm ssible in evidence,
and shall show affirmatively that the affiant is conpetent to

testify to the matters stated therein.” Santos v. Mirdock,

243 F. 3d 681, 683 (2d Cir. 2001) (quoting Fed. R Civ. P.
56(e)). Unsupported allegations in an affidavit that does not
state that it is made on personal know edge cannot be credited
where the allegations are contradicted by the noving party’s
affidavit on personal knowl edge. See F. R Civ. P. 56(e); see

al so Schoenbaum v. Firstbrook, 405 F.2d 200, 209 (2d Cir.

1968). Thus, "as to issues on which the non-noving party
bears the burden of proof, the noving party may sinply point

out the absence of evidence to support the nonnoving party's
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case." Nora Beverages, Inc. v. Perrier Goup of Am . lInc.,

164 F.3d 736, 742 (2d Cir. 1998).

DI SCUSSI ON

Pursuant to 42 U.S.C. § 1983, a person nmay seek danmages
and equitable relief against any person who, acting under
col or of state |aw, subjects such person to the deprivation of
any rights, privileges, or immunities protected by the
Constitution or laws of the United States. See 42 U.S.C. 8§
1983. In this case, the DeMurias allege that Hawkes and
DeMauria acted in concert to violate their Fourteenth
Amendnment rights to equal protection. Specifically, the
DeMuri as assert that Marshall unlawfully harassed them by
telling the water conpany to shut off their water, nailing a
card to M chael DeMuria, making harassing phone calls to them
telling the trash renoval conpany to discontinue their
service, and instructing an excavating conpany to dig up their
back yard. The DeMurias claimthat Hawkes ai ded and abetted
Marshal |l s unl awful actions and know ngly assisted her in
causing injury to them They say Hawkes failed and refused to
performhis duty to protect them from Marshall’s unl awf ul
action by not investigating their conplaints, falsely advising
them that he did not have a relationship with Marshall and

that Marshall was not his friend, providing themwth
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incorrect information about installing a tapping device on
their tel ephone, falsely promsing to arrest Marshall, and
intentionally omtting necessary information fromthe
application for Marshall’s arrest. In so doing, the DeMirias
mai ntai n that Hawkes subjected themto a different standard of
police protection than any other citizens of Clinton and did
so maliciously and arbitrarily to injure them because they
were in a dispute with Marshall, his friend. The DeMuiri as

al so claimthat the acts of Marshall and Hawkes caused themto
suffer enotional distress.

Marshal | argues in her notion for summary judgnment that
she did not act under color of state law and that the DeMiri as
were not treated differently under the | aw. Hawkes mai ntains
t hat the DeMurias have no evidence that he and Marshall were
involved in a conspiracy, that he treated the DeMiri as
differently fromother citizens in Clinton, or that he
violated their rights to equal protection. Hawkes and
Marshall also claimthat the enotional distress claimis
without merit.

A. Equal Protection Claim

There are three elenents of a 8 1983 claim First, there
must be state action. Second, there nust be intentional

deprivation of a right secured by the Fourteenth Amendnment.
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Third, the conduct of the state actor nmust proximtely cause
injuries. Here, because Marshall is a private citizen, the
DeMuri as’ cl ai m agai nst her can only be sustained if they
establish that she acted in concert with Hawkes, a state
actor, to deprive themof their constitutional rights. See

Spear v. West Hartford, 954 F.2d 63, 68 (2d Cir. 1992). Wth

regard to the alleged equal protection deprivation, the
DeMuri as assert a “class of one” equal protection claimunder

Village of Wllowbrook v. O ech, 528 U. S. 562 (2000) (per

curiamy. To prevail on a class of one equal protection claim
the DeMurias nmust prove that they were intentionally treated
differently fromothers simlarly situated and that there was
no rational basis for the different treatnment. See id. at

564; see also Gordano v. City of New York, 274 F.3d 740, 750-

51 (2d Cir. 2001) (holding that a plaintiff nust all ege and
prove intentional disparate treatnment, but declining to decide
whet her O ech renoved the circuit’s requirenent that an

illicit nmotivation be shown); Harlen Assocs. v. lncorporated

Village of Mneola, 273 F.3d 494, 499 (2d Cir. 2001) (holding
that a plaintiff nust show either |ack of rational basis or
ani mus under QJ ech).

1. State Action

As noted, Marshall, is a private citizen. Thus, to
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sustain this 8 1983 action against her, the DeMurias mnust
prove that Marshall acted in concert with Hawkes, a state

actor, to deprive themof their civil rights. See Wagenmann

v. Adans, 829 F.2d 196, 209 (1st Cir. 1987).

In her nmotion for summary judgnment, Marshall clains that
t he DeMurias cannot establish that she was involved in a
conspiracy or acted in concert with Hawkes or that there was a
nmeeting of the m nds between them concerning their alleged
wrongful conspiratorial purpose. |In other words, Marshal
claims that the DeMurias cannot cone forward with evidence
“sufficient to support the conclusion that [Marshall and
Hawkes] directed thensel ves toward an unconstitutional action
by virtue of a mutual understanding [or] provide facts that

woul d establish a nmeeting of the minds.” Wite v. Walsh, 649

F.2d 560, 561 (8th Cir. 1981); see Deldesus v. Sears, Roebuck &

Co., 87 F.3d 65 (2d Cir. 1996).

I n support of this claim Marshall relies on her
affidavit and Hawkes’s affidavit. Both affidavits state that
they did not know each other before the events alleged in the
conplaint and that they did not act in concert. Specifically,
Marshal | states in her sworn affidavit that she did not form
any plan or conme to any agreenent with Hawkes to deprive the

DeMurias of their constitutional rights and that she never had
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any type of personal relationship with Hawkes. Hawkes st ates
in his sworn affidavit that the first tine he nmet Marshall was
on January 29, 1999, while investigating a conplaint of the
DeMurias and that he did not have a personal or social
relationship with Marshall either before or after that date.
In opposition, the DeMurias offer no direct evidence that
supports their claimthat Hawkes and Marshall acted in
concert. Rather, they rely on factual assertions in DeMiuria's
affidavit, which purport to show that Marshall and Hawkes were
friends, and fromthat fact, they infer that they acted in
concert. Specifically, in DeMuria' s affidavit,3 he avers:
“[w] e asked defendant Hawkes directly whether he had any
personal relationship with defendant Marshall. Defendant
Hawkes responded that, although as a resident of a small town
he knew who she was, he had no other relationship with her or
her husband. W subsequently |earned that these statenments by
def endant Hawkes were false.” DeMiuria also states in his
affidavit that “in approximtely |ate February of 1999, an
acquai ntance of ours, who is a journalist and knew def endant
Hawkes, reported to us that Hawkes had stated that Ms.

Marshall woul d never be arrested because she was his friend.”

SDeMuria’ s affidavit does not state that it is nmade on
personal know edge.
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This evidence is not sufficient to create a triable issue
as to whether Marshall and Hawkes were friends or that they
acted in concert. First, DeMiuria s avernments are based on
i nadm ssi bl e hearsay. Second, DeMuria does not provide the
details or explain how he subsequently |earned that Hawkes’s
statenment that he did not know Marshall was false. Third,
DeMuri a does not identify either the “acquai ntance” who
all egedly told himthat Hawkes and Marshall were friends or
t he individual to whom Hawkes al | egedly nade t he stat ement
t hat Marshall would never be arrested because she was his
friend. Fourth, DeMuria does not indicate that this hearsay
evi dence woul d be offered in an adm ssible format trial.

Because such hearsay evidence woul d not be adm ssi bl e at
trial, it is not sufficient to create a triable issue of fact

on summary judgment. See ABB Indus. Sys., Inc. v. Prine

Tech., Inc., 120 F.3d 351, 357 (2d Cir. 1997). Wiile Fed. R

Civ. P. 56(e) provides that an affidavit is sufficient, in
form on summary judgnment, an affidavit nust either contain
evi dence that would be adm ssible in content and substance at

trial, see Bernhardt v. Interbank of N.Y., 18 F. Supp.2d 218,

225 (E.D.N. Y. 1998), or the party offering it nust indicate
that the evidence will be offered in an adm ssible form at

trial. See Santos v. Mirdock, 243 F.3d 681, 684 (2d Cir.
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2001) (holding that absent a showi ng that the hearsay
decl arant would testify at trial, the non-noving party’s claim

cannot survive summary judgment) (citing McMIlian v. Johnson,

88 F.3d 1573, 1584 (11th Cir. 1996)).

Thus, because there is no adm ssi ble evidence show ng
t hat Hawkes and Marshall were friends, a jury could not
perm ssibly or reasonably infer that they acted in concert to
deprive the DeMurias of their right to equal protection.
Mor eover, contrary to DeMuria s assertion, the fact that
Hawkes stated in a report he filed in connection with the
Clinton police departnment’s internal investigation that he had
“no social contact with the Marshalls during these
i nvestigati ons” does not contradict Hawkes’ s sworn statenent
and is not sufficient on its own to create a triable issue.
| ndeed, when the statenment in Hawkes’s report is read in its
proper context, it is readily apparent that Hawkes was nerely
respondi ng to Chief Faughan’s order that he “submt an
expl anatory report detailing . . . any professional or socia
contact you may have had with Robert and Judy Marshall during

these investigations.” (enphasis added). Wen considered in

t he proper context, the statement cannot reasonably be read as
contradi cting Hawkes’ s sworn statenment, and does not support a

perm ssi bl e inference that Hawkes and Marshall acted in
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concert.

In the absence of even a nere scintilla of direct or
i ndirect evidence that Marshall, a private citizen, acted in
concert with Hawkes, a state actor, and evidence show ng that
Hawkes and Marshall were friends who acted in concert to
deprive the DeMurias of their constitutional rights, the
DeMuri as have failed to establish the existence of a disputed
factual issue as to whether Marshall was a state actor
Accordingly, Marshall is entitled to summary judgenent on the
DeMuria’s 8 1983 cl ai m agai nst her.

2. Di sparate Treatment Wthout Rational Basis

As previously noted, the DeMurias’ 8§ 1983 class of one
equal protection claimrequires a showing that they were
“intentionally treated differently fromothers simlarly
situated and that there is no rational basis for the

difference in treatnment.” Harlen Assocs., Inc. v.

| ncorporated Village of M neola, 273 F.3d 494, 499 (2d Cir

2001) (quoting Village of WIIlowbrook v. O ech, 528 U S. 562,

564 (2000) (per curiam). Hawkes and Marshall maintain that
they are entitled to summary judgnment on this issue because
t he DeMuri as have no evidence showi ng that they were

intentionally treated differently from other residents of
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Clinton.4 The court agrees.

The only evidence the DeMiurias offer in support of this
el ement of their § 1983 claimis, once again, DeMiuria’s
affidavit. Specifically, his avernents that Hawkes
“intentionally omtted information crucial to the
est abl i shment of probable cause when he applied for an arrest
warrant” for Marshall, that DeMuria and his wife had lived in
Clinton for many years and that “[n]o other citizen of this
conmmuni ty has been deprived of police protection the way we
have been. No other citizen of this community has had the
experience of a stal ker and harasser of their famly given
police protection and encouragenent in their unlawful conduct
as defendant Hawkes did for defendant Marshall.”

These self-serving, conclusory, factually

I'n support of their notion, the defendants rely on
Hawkes’ s affidavit which states that “in connection with ny
i nvestigation of the DeMuria conplaints and in nmy application
for the arrest of Judith Marshall | acted no differently than
| normally would under the sane circunstances. | always
attempt to first medi ate di sputes between nei ghbors,
particul arly when there is no violence or property damage
involved. | apply for arrest warrants only when | believe
there is probable cause to arrest and that an arrest is in the
best interests of the comunity and the alleged victim”
Hawkes al so states that he did not understand why the
prosecutor rejected his first application for an arrest
warrant for Marshall because he thought his statenent that
“Marshall had an ongoing dispute with DeMuria over surface
wat er runoff” showed a connection between Marshall and
DeMuri a.
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unsubst anti at ed, and unexpl ai ned assertions of facts that
woul d not normally be within DeMuria’ s personal know edge are
insufficient to establish a genuine issue of fact as to

whet her Hawkes intentionally treated the DeMurias differently
than other citizens of Clinton.

See Kulak v. City of New York, 88 F.3d 63, 71 (2d Cir. 1996)

("conclusory statenents, conjecture, or specul ation by the
party resisting the notion will not defeat summary

j udgment.");

Del aware & Hudson Ry. Co. v. Conrail, 902 F.2d 174, 178 (2d

Cir. 1990) ("Conclusory allegations will not suffice to create
a genuine issue"). Indeed, this evidence does not even neet
the “mere scintilla” threshold. See In re Unisys Sav. Plan
Litig., 74 F.3d 420, 433 (3d Cir. 1996).

Significantly, DeMiuria does not provide any facts to
support his assertion that “others” were treated differently,
does not identify the “other” residents of Clinton who
all egedly were treated differently, and does not explain the
basis for the allegation that Hawkes acted with the intent to
di scrimnate against them Rather, the unsubstanti ated
statenments in DeMuria s affidavit nmerely track the | anguage of
the conplaint, which alleges generally that Hawkes provided
them a different standard of police protection than that

typically afforded other residents of Clinton. Just as the
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Second Circuit found the conplaint’s allegations barely
sufficient to neet the mnimal |evel for class of one equal

protection clainms at the pleading |evel, see DeMiria v.

Hawkes, 328 F.3d 704, 706 (2d Cir. 2003), this court finds the
sane unsubstantiated allegations in DeMiria s affidavit
insufficient to show the existence of a disputed factual issue
as to whether Hawkes intentionally treated themdifferently
fromother residents of Clinton.

For these reasons, the DeMurias’ 8 1983 class of one
equal protection claimfails.

B. Intentional Infliction of Enptional Distress

Hawkes and Marshall also nmove for sunmary judgenent on
the DeMurias’ claimthat the conduct of Hawkes and Marshal
was extrenme and outrageous and was carried out with the
know edge that it would, or probably would cause the DeMiri as
to suffer enotional distress. They argue that the all eged
conduct was not extrene and outrageous as a matter of |aw,
that there is no evidence that their conduct was intentional,
and that there is no evidence that the DeMuria s suffered
extreme enotional distress.

There are four elenments that a plaintiff nust prove to
prevail on a claimof intentional infliction of enotional

distress: (1) that the defendant intended to inflict enotional
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di stress or that he knew or should have known that such

di stress would result; (2) that the conduct was extrenme and
outrageous; (3) that the defendant’s conduct caused the
plaintiff’s distress; and (4) that the enotional distress the

plaintiff sustained was severe. See Appleton v. Board of Ed.

of Stonington, 254 Conn. 205, 210-11 (2000); Petyan v. Ellis,

200 Conn. 243, 253 (1986). Whet her the all eged conduct is
extrenme and outrageous is an issue for the court in the first

i nst ance. See Appl eton, 254 Conn. at 210; Collins v. Gulf Ol

Corp., 605 F. Supp. 1519, 1522 (D. Conn. 1985). Only where
reasonabl e m nds could differ does that determ nati on becone

an issue for the jury. See Bell v. Board of Educ. of West

Haven, 55 Conn. App. 400 (1999). Courts have i nposed
liability for intentional infliction of enotional distress
only where the conduct exceeds all bounds usually tol erated by
decent society and is so outrageous in character, so extrene
in degree, and is calculated to cause, and does cause, nental

di stress of a very serious kind. See, e.qg., Carrol v.

Allstate Ins. Co., 262 Conn. 433, 433 (2003); Petyan, 200

Conn. at 254; Reed v. Signode Corp., 652 F. Supp. 129, 137 (D

Conn. 1986).
Here, there is no evidence in the record before the court

t hat woul d cause reasonable mnds to differ in the concl usion
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that the alleged conduct fails to nmeet the required threshold
of outrageousness. Moreover, the DeMurias have not provided
sufficient factual support for the other elenments of this
cause of action, i.e., that the enotional distress they
suffered was severe, and that Marshall and Hawkes acted
intentionally or that they knew or should have known that
their conduct was likely to cause enotional distress. The
only evidence the DeMurias submt to substantiate their claim
is DeMuria' s self-serving affidavit stating that the all eged
acts of harassnment and Hawkes's failure to investigate and
prosecute Marshall was “extrenely upsetting to ny wife and nme
and caused us a great deal of enotional suffering.” This
factually unsupported, conclusory assertion is woefully
i nadequate and thus is not sufficient to create a triable
issue as to the other elenents of this cause of action.
Accordi ngly, Marshall and Hawkes are entitled to sumuary
judgnment on the DeMurias’ claimof intentional infliction of
enotional distress.

CONCLUSI ON

For the foregoing reasons, the nmotion of Judith Marshall
for summary judgment [doc. # 49] and the notion of Al bert
Hawkes for summary judgnment [doc. # 52] are GRANTED

SO ORDERED t hi s day of Septenber, 2004, at
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Bri dgeport, Connecti cut.

Al an H. Nevas
United States District Judge
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